
BOARD OF UNIVERSITY AND SCHOOL LANDS 

Peace Garden Room 
Ground Floor, State Capitol 
September 9, 2020 10:00 AM 

Join Microsoft Teams Meeting 

+1 701-328-0950

Conference ID: 370 318 210# 

AGENDA 

➢ = Board Action Requested

1. Litigation – Jodi Smith

➢ A. William S. Wilkinson et al. Case No. 53-2012-CV-00038 - pg. 2
➢ B. Newfield Exploration Company et al Civ. No. 27-2018-CV-00143 - pg. 5
➢ C. Royalty Repayment Schedule - pg. 7

➢ Executive session under the authority of NDCC §§ 44-04-19.1 and 44-04-19.2 for
attorney consultation with the Board’s attorneys to discuss current litigation.

2. Other Business – Jodi Smith

A. Commissioner Review Process Update

 Next Meeting Date – September 24, 2020 9:00 AM

Page 001

https://teams.microsoft.com/l/meetup-join/19%3ameeting_YjljOWY0Y2MtNjdjZS00YWIwLTgzMjYtZWQ4NWI1MzA4MWI4%40thread.v2/0?context=%7b%22Tid%22%3a%222dea0464-da51-4a88-bae2-b3db94bc0c54%22%2c%22Oid%22%3a%22d0615220-025d-49fa-a01a-443bdb401799%22%7d
tel:+1%20701-328-0950,,370318210# 


Item 1A 

MEMORANDUM TO THE BOARD OF UNIVERSITY AND SCHOOL LANDS 
September 09, 2020 

 
RE: Wilkinson Litigation 
(No Action Requested)  
 
Case: William S. Wilkinson, et. al. v. Board of University & School Lands, Brigham 

Oil & Gas, LLP; EOG Resources, Inc.; Case No. 53-2012-CV-00038 
Date Filed: January, 2012 
Court:  Williams County District Court 
Judge:  Paul Jacobson 
Attorney: Jennifer Verleger/Matthew Sagsveen/David Garner 
Opposing 
Counsel: Josh Swanson/Rob Stock, Lawrence Bender, Lyle Kirmis 
 
Issues: The Wilkinson lawsuit was filed on January 10, 2012. The Plaintiffs assert that they 

own minerals in a 200 acre tract west of Williston. This suit was initially filed in state 
court as a quiet title action. The Attorney General’s Office filed an Answer and 
Counterclaim on February 27, 2012.   

 
On July 1, 2014, the Plaintiffs filed an amended complaint in the case and added 
claims of unconstitutional takings, conversion, constructive trust and unjust 
enrichment, civil conspiracy and deprivation of rights under 42 U.S.C. § 1983. 
Plaintiffs assert in their amended complaint that the Board should be issuing leases 
on the west side of the Highway 85 bridge pursuant to the Phase II Investigation – 
the estimated location of the ordinary high watermark (OHWM) prior to inundation 
of Lake Sakakawea – rather than the Phase I Delineation – current location of the 
OHWM. Plaintiffs argue that the subject property is located under Lake 
Sakakawea, which did not exist at statehood, and thus the state did not acquire 
title to it as sovereign lands. Therefore, the State’s title to the Missouri River is 
limited to the channel as it existed prior to inundation of Lake Sakakawea as 
determined by the Phase II investigation.     

 
In January of 2016, the State Engineer sought and was granted intervention.  A joint 
motion for summary judgment was filed by the Board and the State Engineer on 
March 1, 2016.  On May 18, 2016, the district court granted the motion for summary 
judgment finding that: (1) the subject property is located along the Missouri River, 
which is no doubt navigable; (2) The Phase I Delineation should be used to 
determine the OHWM for the subject property rather than the Phase II Investigation, 
and therefore the property is determined to be sovereign land of the state of North 
Dakota; (3) to the extent  Plaintiffs are aggrieved by the Phase I Delineation, they 
must exhaust their administrative remedies through the State Engineer before 
making a claim in district court; and (4) there are no grounds to support Counts II 
through VII.   Plaintiffs filed a notice of appeal on June 1, 2016. Both EOG 
Resources, Inc. and Statoil Oil and Gas LP filed cross-appeals.   

 
On September 28, 2017, the North Dakota Supreme Court reversed the district 
court’s decision and remanded the case back to the district court. The Supreme 
Court held that: 

 
1. Surface ownership could not be determined without the United States as a 

party to the action;  
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Item 1A 

2. N.D.C.C. ch. 61-33.1 has a retroactive clause and the district court did not have 
an opportunity to determine if it applies and governs ownership of the minerals 
at issue; 

3. A “takings” analysis must be conducted if the district court determines the State 
owns the disputed minerals; and 

4. The district court erroneously made findings of disputed fact. 
 

History: Due to the passage of S.B. 2134, the District Court ordered the case stayed and 
all deadlines be held in abeyance until the final review findings under S.B. 2134 
are issued by the North Dakota Industrial Commission (NDIC).  Plaintiff, after NDIC 
issued the review findings, requested a status conference with the Court to set a 
new trial date and other deadlines.  The Board and State Engineer filed a Motion 
for Continued Stay of Proceedings on October 11, 2018.  The telephonic status 
conference scheduled for November 2, 2018 was cancelled.  A Hearing on the 
Motion for Continued Stay was held November 30, 2018.  Defendants submitted a 
proposed Order and the Judge asked for Plaintiffs to submit a proposed Order, 
which was filed December 4, 2018.  The Court issued its Order on December 12, 
2018, denying the Motion for Continued Stay and requiring the parties confer on a 
scheduling order and submit a Rule 16 scheduling order by January 26, 2019.  The 
State filed a Motion for Proposed Scheduling Order on January 28, 2019, and 
Plaintiffs filed a notice of hearing on January 31, 2019, and filed their Response to 
State’s Motion for Proposed Scheduling Order and Plaintiffs’ Request for Rule 
16(F) Sanctions on February 1, 2019.  State Defendants filed a Reply Brief in 
Support of Motion for Proposed Scheduling Order on February 8, 2019. Statoil & 
Gas LP filed a Response to State’s Motion for Proposed Scheduling Order and 
Plaintiff’s Proposed Scheduling Order on February 11, 2019. Plaintiffs scheduled 
a hearing in District Court on the Motion for Scheduling Order which was held 
March 5, 2019, at 2:00 p.m. The District Court didn’t rule on the scheduling motions 
but granted Plaintiffs’ request to file a motion for Summary Judgment within 30 
days of the hearing.  On April 15, 2019, Plaintiffs’ filed with the District Court a 
Notice of Motion, Motion for Summary Judgment, Brief in Support of Motion for 
Summary Judgment, Affidavit of Joshua Swanson, Notice of Hearing (requesting 
a hearing be held at the earliest possible date available on the Court’s calendar), 
and proposed Order Granting Plaintiffs’ Motion for Summary Judgment.  On April 
17, 2019, Plaintiffs’ filed a Notice of Hearing scheduling a hearing for 2:00 p.m. on 
July 30, 2019 before the Honorable Paul W. Jacobson, at the Williams County 
Courthouse, Williston.  The parties entered into a Stipulation Extending Time to 
Respond to Plaintiffs’ Motion for Summary Judgment and Plaintiffs’ Time to Reply 
which was entered May 1, 2019.  The Order Extending Time to Respond was 
entered May 2, 2019, extending Defendants’ time to respond to June 14, 2019, 
and extending Plaintiffs’ deadline to file reply to July 1, 2019.  On June 10, 2019 
Statoil & Gas LP filed its Opposition to Plaintiffs’ Motion for Summary Judgment.   
Also, on June 10, 2019, the Stipulated Motion to Dismiss Defendant XTO Energy 
Inc. was filed in which Plaintiffs, Cross-claimant EOG, and Defendant XTO 
stipulated and requested the Court dismiss XTO from the action with prejudice and 
without costs and disbursements to any party, as it holds no ownership interest in, 
right to, claim or title to any mineral interests as alleged by Plaintiffs.  The Board 
of University and School Lands filed its Brief in Opposition to Plaintiffs’ Motion for 
Summary Judgment on June 14, 2019. Also filed on June 14, 2019 where the State 
Engineer’s Response to Brief in Opposition to Plaintiffs’ Motion for Summary and 
the Response of EOG Resources, Inc., to Plaintiffs’ Motion for Summary 
Judgment.  On June 17, 2019, the Court entered its Order Dismissing Defendant 
XTO Energy, Inc. from the Action.  On July 1, 2019, Plaintiff’s filed their Reply Brief 
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Item 1A 

in Support of Motion for Summary Judgment. The hearing on the Motion for 
Summary Judgment was held on July 30, 2019. Order Granting Plaintiffs’ Motion 
for Summary Judgment was entered on September 6, 2019.The proposed 
Judgment was submitted on September 12, 2019. The Judgment and Notice of 
Entry of Judgment were filed with the District Court on September 16, 2019. Board 
of University and School Lands’ Notice of Appeal to the North Dakota Supreme 
Court was filed on November 15, 2019. State Engineer’s Notice of Appeal to the 
North Dakota Supreme Court was filed on November 15, 2019. Notice of Appeal 
to North Dakota Supreme Court filed by Statoil Oil & Gas LP f/k/a Brigham Oil & 
Gas, LLP on November 27, 2019. Appellant’s Initial Briefs were due December 12, 
2019; however, a Joint Motion for Extension of Time to File Briefs was filed and an 
extension was granted on December 13, 2019, with all briefs being due to the 
Supreme Court as follows:  

• Appellants’ (including Board of University and School Lands) Initial Briefs - 
January 13, 2020; 

• Appellees’ Response Briefs – March 2, 2020; and 

• Appellants’ (including Board of University and School Lands) Reply Briefs – 
March 16, 2020. 

On January 13, 2020, the Brief of Appellant, Board of University and School Lands 
was filed with the Supreme Court.  Appellant North Dakota State Engineer’s 
Principal Brief was also filed on January 13, 2020. Plaintiffs/Appellees Response 
Brief filed with the Supreme Court on March 2, 2020. Plaintiffs/Appellees 
Response Brief filed with the Supreme Court on March 2, 2020. Reply Brief of 
Defendant and Appellant, Board of University and School Lands filed on March 16, 
2020. Appellant North Dakota State Engineer’s Reply Brief filed March 16, 2020. 

 
Current  
Status:  

• The North Dakota Supreme Court issued its Opinion of the Court on 
August 27, 2020. 
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ITEM 1B 

MEMORANDUM TO THE BOARD OF UNIVERSITY AND SCHOOL LANDS 
September 9, 2020 

RE: Newfield Litigation 
(No Action Requested)  

Case: Newfield Exploration Company, Newfield Production Company, and 
Newfield RMI LLC v. State of North Dakota, ex rel. the North Dakota Board of 
University and School Lands and the Office of the Commissioner of 
University and School Lands, a/k/a the North Dakota Department of Trust 
Lands, Civ. No. 27-2018-CV-00143 

Date Filed: March 7, 2018 
Court:  District Court/McKenzie County 
Attorneys:  David Garner 
Opposing 
Counsel:  Lawrence Bender - Fredrikson & Byron, P.A. and Michelle P. Scheffler – 

Haynes and Boone, LLP 
Judge: Robin Schmidt 

Issues: Plaintiff is seeking a Declaratory Judgment that it is currently paying gas royalties 
properly under the Board’s lease.  Specifically, Plaintiff is asking the Court to order 
that gas royalty payments made by the Plaintiff be based on the gross amount 
received by the Plaintiff from an unaffiliated third-party purchaser, not upon the 
gross amount paid to a third party by a downstream purchaser, and that Plaintiff 
does not owe the Defendants any additional gas royalty payments based on 
previous payments. 

History: A Complaint and Answer with Counterclaims have been filed.  Newfield filed an 
Answer to Counterclaims.  A Scheduling conference was held July 27, 2018. 
Plaintiffs’ filed a Motion for Summary Judgment on August 13, 2018 and 
Defendants filed a Cross-Motion for Summary Judgment.  Plaintiffs’ Response was 
filed October 19, 2018 and Defendants’ Reply was filed November 9, 2018.  A 
hearing on the Motions for Summary Judgment was held on January 4, 2019 at 
1:30 p.m., McKenzie County.  An Order on Cross Motions for Summary Judgment 
was issued on February 14, 2019, granting Plaintiff’s motion for summary judgment 
and denying Defendants’ motion for summary judgment.  The Judgment was 
entered March 1, 2019, and the Notice of Entry of Judgment was filed March 4, 
2019.  Defendants have filed a Notice of Appeal to the North Dakota Supreme 
Court (Supreme Court). The trial scheduled in McKenzie County District Court for 
September 10 and 11, 2019 has been cancelled.  Defendants/Appellants’ Brief to 
the Supreme Court was filed April 29, 2019.  Plaintiffs/Appellees filed their Brief of 
Appellees and Appendix of Appellees on June 7, 2019. Defendants/Appellants 
filed a reply brief on June 18, 2019.  Oral Argument before the Supreme Court was 
held on June 20, 2019.  On July 11, 2019, the Supreme Court entered its Judgment 
reversing the Judgment of the McKenzie County District Court.  On July 25, 2019 
Newfield filed Appellee’s Petition for Rehearing. Also on July 25, 2019, a Motion 
for Leave to File Amicus Curiae Brief by Western Energy Alliance in Support of 
Newfield was filed with the Supreme Court. On July 26, 2019, a Motion for Leave to 
File Amicus Curiae Brief by North Dakota Petroleum Council in Support of Newfield 
was filed with the Supreme Court. On August 20, 2019, the North Dakota Supreme 
Court requested Defendants file a Response to the Petition for Rehearing and the 
two Amicus Curiae Briefs no later than September 4, 2019. Defendants/Appellants 
filed their Response to Petition for Rehearing on September 4, 2019. A Corrected 
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ITEM 1B 

Opinion was filed by the North Dakota Supreme Court on September 9, 2019, 
changing the page number of a citation. On September 12, 2019, the North Dakota 
Supreme Court entered an order denying Newfield’s Petition for Rehearing. On 
September 20, 2019, the opinion and mandate of the Supreme Court was filed with 
McKenzie County District Court. A Telephonic Status Conference was held 
October 8, 2019. On October 9, 2019, the District Court issued an Order Setting 
Briefing Schedule which ordered “the parties to file a brief regarding how they 
suggest the case proceed after the Supreme Court’s decision.” The parties filed 
briefs with the District Court on November 6, 2019. Notice of Appearance for 
Michelle P. Scheffler of Hayes and Boone, LLP on behalf of Plaintiffs was filed 
November 7, 2019.  Telephonic Status Conference scheduled for March 17, 2020 
before the District Court.   

Current 
Status: 

• On May 14, 2020, the Court scheduled a five-day Court Trial to start on
October 4, 2021, McKenzie County Courthouse.

• On July 28, 2020, a Stipulated Scheduling Order was entered, setting
dates for various deadlines.
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ITEM 1C 
 

MEMORANDUM TO THE BOARD OF UNIVERSITY AND SCHOOL LANDS 
September 09, 2020 

 
RE: Repayment of Unpaid Gas Royalties Update 
       (No Action Requested) 
 
The North Dakota Board of University and School Lands (Board) manages land, minerals, and 
proceeds as trustee for the exclusive benefit of constitutionally identified beneficiaries, with much 
of the income going towards funding North Dakota schools and institutions. The Board also 
manages oil, gas and other hydrocarbons underlying sovereign lands for the State of North 
Dakota. 
 
The Department of Trust Lands (Department) has persistently worked with operators to collect 
payment or establish escrow accounts for royalties from the production of minerals, in accordance 
with the Board’s lease, rules, and policies. Royalty audits began in the late 1980’s and a Revenue 
Compliance Division was created in 2011 to ensure that royalty and other collections made on 
behalf of the trusts and other funds are complete and accurate.  
 
A letter regarding Formal Notification of Gas Royalty Repayment Obligations dated February 11, 
2020 (February 2020 Letter), was sent to all entities required to pay royalties to the Board 
pursuant to the Board’s lease. The February 2020 Letter advised all entities who have been 
deducting post production costs from royalty payments made to the Department that they have 
been underpaying royalties, contrary to the terms of the Board’s lease.  Entities were advised that 
penalties and interest continue to accrue on any unpaid amounts in accordance with the Gas 
Deduction Compliance Notification until payment is received. On April 8, 2020, the Board 
extended the date to come into compliance with gas royalty payments, as outlined in the February 
2020 Letter, to September 30, 2020.   
 
Over the course of the past several months, the Department has been working with payors who 
have been deducting post production costs from royalty payments made to the Department to 
ensure that they are in compliance with the terms of the Board’s lease.  
 

• Twenty-one payors have requested royalty data to assist in repayment calculations.   

• Eight gas payors, who were originally identified as out of compliance, have successfully 
repaid the Department. 

• One gas payor who was not audited but received the February 2020 Letter determined it 
was not paying the state per the terms of the Board’s lease and came into compliance.  

• One gas payor is in the final phase of confirming with the Department the principal amount 
owed to the Board. 

• One payor has asked to enter into a payment agreement.  The Department worked with 
the Attorney General’s Office to draft the agreement.  The payor is currently reviewing the 
terms of the agreement.  

• One payor repaid deductions going back to October 2013 and requested an extension to 
November 30, 2020 to repay royalties pre-dating October 2013.  As this payor has been 
working with the Department, the extension request was approved pursuant to the 
guidance the Board provided the Department on April 8th.  

• Three payors have entered into bankruptcy; thus, court involvement is required. 

• Ten payors have indicated they are working towards coming into compliance by 
September 30, 2020.  

 
Attachment 1 outlines the repayment schedule provided to payors with the April 16, 2020 letter. 
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Full repayment by 
September 30, 2020.

Gas Deduction Compliance Notification
4/16/2020

*% Interest 
0% Penalty

Yes

No

18% Interest
12% Penalty

Full repayment by 
October 30, 2020.

Full repayment by 
November 30, 2020

No

12% Interest 
4% Penalty

15% Interest 
8% Penalty

Yes Yes

No

Party to litigation

Came into compliance
 after receiving notification 
of improper calculation of 
gas royalties, then went out 

of compliance

Went out of compliance 
after receiving notification 

of proper method of 
calculating gas royalties

Up to
18% Interest 
12% Penalty

No No No

Yes Yes Yes

*Average Annual Prime Rate 
per year + 4%
NDCC § 47‐16‐39.1

Court decision/
settlement
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Procedures for Executive Session regarding  
Attorney Consultation and Consideration of Closed Records 

Overview 

1) The governing body must first meet in open session.

2) During the meeting’s open session the governing body must announce the topics

to be discussed in executive session and the legal authority to hold it.

3) If the executive session’s purpose is attorney consultation, the governing body

must pass a motion to hold an executive session.  If executive session’s purpose

is to review confidential records a motion is not needed, though one could be

entertained and acted on.  The difference is that attorney consultation is not

necessarily confidential but rather has “exempt” status, giving the governing body

the option to consult with its attorney either in open session or in executive

session.  Confidential records, on the other hand, cannot be opened to the public

and so the governing body is obligated to review them in executive session.

4) The executive session must be recorded (electronically, audio, or video) and the

recording maintained for 6 months.

5) Only topics announced in open session may be discussed in executive session.

6) When the governing body returns to open session, it is not obligated to discuss

or even summarize what occurred in executive session.  But if “final action” is to

be taken, the motion on the decision must be made and voted on in open

session.  If, however, the motion would reveal “too much,” then the motion can

be abbreviated.  A motion can be made and voted on in executive session so

long as it is repeated and voted on in open session.  “Final actions” DO NOT

include guidance given by the governing body to its attorney or other negotiator

regarding strategy, litigation, negotiation, etc.  (See NDCC §44-04-19.2(2)(e) for

further details.)
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Recommended Motion to be made in open session: 

Under the authority of North Dakota Century Code Sections 44-04-19.1 and 44-04-19.2, the 
Board close the meeting to the public and go into executive session for purposes of 
attorney consultation relating to:   

• William S. Wilkinson et al. Case No. 53-2012-CV-00038

• Newfield Exploration Company et al Civ. No. 27-2018-CV-00143

• Royalty Repayment Schedule

Action Record Motion Second Aye Nay Absent 

Secretary Jaeger 

Superintendent Baesler 

Treasurer Schmidt 
Attorney General Stenehjem 

Governor Burgum 

Statement: 
“This executive session will be recorded and all Board members are reminded that the 
discussion during executive session must be limited to the announced purpose for 
entering into executive session, which is anticipated to last approximately one hour. 

The Board is meeting in executive session to provide guidance or instructions to its 
attorneys regarding the identified litigation. Any formal action by the Board will occur after 
it reconvenes in open session. 

Board members, their staff, employees of the Department of Trust Lands and counsel 
with the Attorney General staff will remain, but the public is asked to leave the room.   

The executive session will begin at: ______AM, and will commence with a new audio 
recording device. When the executive session ends the Board will reconvene in open 
session.”   
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Statements upon return to open session: 

State the time at which the executive session adjourned and that the public has been 
invited to return to the meeting room. 

State that the Board is back in open session. 

State that during its executive session, the Board provided its attorney with 
guidance regarding litigation relating to the sovereign lands’ minerals claims. 

[The guidance or instructions to attorney does not have to be announced or 
voted upon.] 

State that no final action will be taken at this time as a result of the executive 
session discussion 

-or- .

Ask for a formal motion and a vote on it. 

Move to the next agenda item. 
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